Essay
The Judiciary and Public Choice by FRANK B. CROSS* Public choice theory has assumed nearly preeminent importance in legal analysis and often has been employed to justify an expansive role for the judiciary and litigation in law interpretation. Concern over the excessive influence of interest groups has focused upon shortcomings of the legislative or administrative processes and has often called upon judges to correct these failings. Yet the structural shortcomings of litigation have been largely overlooked. My thesis is that the judicial process is more susceptible to manipulation by narrow interests than are the more democratic branches of government and that expanding judicial review of those branches would increase rather than decrease the influence of narrow special interests on public policy.
I. Public Choice Analysis and the Law'
A broad theme of many public choice analyses is a preference for the judiciary vis-A-vis other government institutions. This section explores the basis of the pro-judiciary analysis. I also consider the * Visiting Professor, Duke University School of Law, Herbert D. Kelleher Professor of Business Law, University of Texas at Austin.
1. Public choice, for purposes of this article, involves interest group theory rather than Arrovian randomness. See generally DANIEL A. FARBER & PHILIP P. FRICKEY, LAW AND PUBLIC CHOICE (1991) (discussing and distinguishing these two aspects of public choice theory). Kenneth Arrow, among others, has demonstrated that majority voting produces unstable results in the presence of more than two options. As different sets of options are compared, results will cycle between options. See generally KENNETH 8. See ECON. & MGMT. Sci. 3 (1971) . This seminal article suggests that administrators look to the possibility of post-government employment as well as maximizing their budgets and their powers. These objectives may work at cross-purposes, however. Actions taken to maximize agency budgets and power will often be pro-regulatory and contrary to the interests of the regulated entities (at least in the case of social regulation).
9. See, e.g., Landes & Posner, supra note 4, at 886-887 (observing that life tenure largely divorces judicial rewards from the outcome of judicial decisions).
10. 741 (1990) ( reporting that "the judiciary is commonly thought to be so organized that public choice principles are not applicable").
preference for judicial decision-making. 12 
B. Preference for the Judiciary and Litigation
Law and economics has had a longstanding preference for litigation over legislation. Some have argued that the common law was efficient, in contrast to the relatively inefficient public law created by legislatures. 13 The implicit prescription was for more law to be made by judges and less by legislatures. Others have argued that the judiciary should aggressively review legislation, striking it down or modifying its prescriptions toward the end of the common good. 14 The public choice theorists generally call for more active judicial involvement in lawmaking, at the expense of the legislative and executive branches of government. 15 Edward Rubin has observed 12. See Edward L. Rubin, Beyond Public Choice: Comprehensive Rationality in the Writing and Reading of Statutes, 66 N.Y.U. L. REV. 1, 2 (1991) (observing that public choice theory of legislation is often accepted, though "few legal scholars will countenance this approach where judges are concerned").
13. See, e.g., DONALD WrrTMAN, THE MYTH OF DEMOCRATIC FAILURE 116 (1995) (noting that the "main thrust of the literature in economic analysis of the law is that judgemade law is efficient, while legislative regulation is woefully inept and subject to rentseeking").
14. See FARBER & FRICKEY, supra note 1, at 63 (observing that the "most dramatic proposals to apply public choice" have been to use constitutional law to limit economic legislation and regulation); Erwin Chemerinsky, Foreward: The Vanishing Consitution 103 HARV. L. REV. 43 (1989) 50 (1987) that public choice scholars, like legal scholars in general, conclude that whatever the issue, "the best people to resolve it are judges.' 6 While not every public choice devotee is utterly enamored with judicial review, this is the clear tendency of the writings.
Administrative law lies at the intersection of the three branches and has been the primary recent focus of public choice theorists. suggested that judges may be unable to distinguish between illegitimate government action and public-regarding legislation. 9 Yet others have invoked normative or formalist critiques, arguing that our Constitution precludes a more active judicial role. 20 Scholars have not generally considered the possibility that litigation could be more susceptible to inappropriate rent-seeking influences than are the legislature and executive. 21 I contend that more active judicial review of administrative action, for example, will exacerbate the problems of government favoring narrow special interests. This derives not from the preferences or incentives of judges but from the essential structure of the litigation process itself. I explain in the following section.
H. Public Choice and Litigation
The focus on decisionmaker incentives makes courts look appealing from a public choice perspective but ignores the structural effects of institutional arrangements. Courts are simply another venue in which influence may be brought to bear upon government policy. The lobbying of courts can take a variety of forms, including test cases and forum shopping, amicus curiae participation, provision of expert witnesses, selective settlement, and other techniques. This section reviews three distinct reasons why special interests find a favorable audience in the judiciary.
A. Resources
The theory of public choice and the legislature describes the "purchase" of legal benefits by special interests best able to pay for such benefits, such as by campaign contributions to elected officials. This same principle obviously calls for consideration of resource costs judiciary is to enforce special interest bargains of past legislatures).
19. of litigation. While judicial filing fees are relatively low, litigation calls for many additional costs. Lawyer time is expensive and the best lawyers are the most expensive. These costs can best be borne by special interest groups The typical plaintiff in an administrative law challenge, for example, is an organization; the incentives of an individual to bear litigation costs are small due to the free rider problem. 22 Organizations sponsor litigation "because individuals lack the necessary time, money, and skill." 23 Litigation therefore suffers the same Olsonian 4 special interest problems as political action, and special interests may use litigation to enhance their market power or frustrate public-interested regulation.
Once in court, those organizations with greater resources are more successful. Experience and litigation expertise contributes to success in court. 25 Marc Galanter has explained how the "basic architecture" of the litigation process enables wealthier participants to prevail frequently. 26 In the contested area of administrative law, "the power is held by interest groups and others who can afford the lawyers to play the process and go to the courts." 27 disadvantaged groups could successfully turn to the courts to protect their interests, this was an artifact of early case studies on the civil rights movements. More recent analyses have shown that politically advantaged groups are better able to take advantage of the litigation process. 31 Many such groups can synergistically use their influence in the political branches in combination with a judicial strategy in order to maximize their prospects. 3z Data demonstrate that richer interest groups are more successful in court. 33 A review of United States Circuit Court of Appeals decisions found that "upperdogs" or "haves" are far more successful than individuals or small businesses 4 Throughout the court system, big business wins an overwhelming proportion of its cases, whether as plaintiff or defendant. 35 A recent close study of the development of doctrine in the federal law of public nuisance found that significant factors in predicting decisions included the party's resources, the attorney's experience, and the presence of amicus support. 3 6 In addition to financial resources, special interest groups may succeed in court in part because of their general political clout. 37 Such groups have not been shy about using the courts to advance their agenda. [v] irtually all recent research, therefore, has found evidence of a significant systematic organizational role in Supreme Court litigation").
[Vol. 50 special interest litigants but nevertheless favors the judicial role. 39 This more nuanced justification of courts suggests that the minimally necessary costs of litigation are less than the costs of lobbying and that the marginal benefit of additional litigation expenditures is rather small. 4° As a consequence, he believes that the judiciary opens up the government to more interest groups and may enable groups with fewer resources to prevail. 41 Merrill's attention to the legislative branch focuses exclusively upon the costs of a lobbying campaign. The costs of lobbying Congress may be well beyond the capacity of the average individual or small group, and effective lobbying may exceed the resources of broad-based public interest groups. The average individual citizen does have an inexpensive way to influence legislators, though, by voting. Evidence discussed in section III.A below indicates that voting may be an effective tool for influencing representatives. Even nonelectoral expressions of public opinion may influence representatives, including the president, who attend to polling results. However, the average citizen has no comparable tool for influencing the decisions of federal judges. On this score, the representative branches are structurally more responsive to the general welfare.
Merrill's theory suffers other shortcomings as well. When evaluating the benefit of litigation resources, he considers only their value for winning the instant case. He does not consider the ability of richer groups to bring more cases more strategically, thereby overextending public interest groups. 42 More seriously, he does not consider the ability of richer groups to use their resources to settle cases selectively in order to direct the path of the law. 43 His focus is on constitutional litigation, and he does not compare the relative resource demands of the judiciary and the agencies, which is crucial to the administrative law analysis on which I focus.
B. Standing
Under the Constitution, any citizen may petition the government 39. See Merrill, supra note 15, at 222. 40. Merrill suggests that the minimally necessary costs of litigation are around $250,000, id. at 222, and that the minimally necessary costs of lobbying are around $2 million. It at 224. He then contends that the direct benefits of litigation expenditure become inelastic at a sum around $1.5 million. I& at 227. While none of these numbers are empirically supported, they seem plausible.
41. See i at 226 (contending that "[j]udicial activism therefore adds spice to the political system").
42. See JACOB, supra note 33, at 149 (noting that interest groups "develop a stream of litigation over many years" as part of a "broader strategy of action" and "carefully select their clients to provide the best chance of obtaining a favorable ruling").
43. See infra Section II.C on precedent-purchasing.
for redress of grievances. The circumstances permitting petition of the courts, however, are more restrictive. A plaintiff must have standing in order to invoke judicial action. The doctrine of standing and the closely related case or controversy requirement for adjudication serve directly to promote narrow special interests over the general public interest. Due to standing doctrine, individual industries may be represented in court, but "the societal interest in an innovative and competitive economy is often not effectively represented." 44 Supreme Court standing doctrine explicitly favors special interests seeking rents at the expense of the broad general public. The Court has consistently granted standing to groups seeking to invoke the law in order to prevent competition. Travel agencies have standing to sue to keep banks from operating competing travel agency services. 45 An investment company trade association has standing to challenge competition from banks. 46 Securities dealers have standing to fight bank competition. 47 Banks have standing to limit competition from credit unions 8 In all these cases, a narrow special interest invoked the judicial process to insulate itself from full free market competition. The general interest of consumers, by contrast, typically does not generate standing to sue. According to longstanding doctrine, standing requires a particular injury, "as distinguished from the public's interest in the administration of the law."
The adverse consequences of standing doctrine are well illustrated by Block v. Community Nutrition Institute. 50 In that action, a group representing consumers nationwide sought to challenge an agricultural marketing order that limited dairy production and thereby increased price. The Court held that the public interest representatives lacked standing, though there is little doubt that the regulated targets of the order would have had standing. The Court has frankly declared that there is no standing to represent interests "pervasively shared" by members of the public. 51 Countervailing interests may be excluded from the zone. A study of district court litigation found that interest groups used their political and legal resources complementarily in order to gain influence. 55 Rather than combating special interest influence in the legislative process, judicial review may thus enhance such influence.
Maxwell Steams has argued that standing doctrine helps save judicial decisions from the cycling problems associated with social choice theory. 56 Yet this rescue condemns judicial decision-making to suffer the influence of narrow interest groups and deny a forum to broad public interests. At best, judges could "do no harm" by voting against such narrow interests that possess standing. Yet as the preceding section shows, judges more often rule in favor of the interests.
In contrast to judicial standing doctrine, anyone may petition the elected branches of government. Groups of taxpayers, for example, who could not get in the door of the federal courts, have had at least occasional success in petitioning Congress for tax relief. 57 52. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992) (declaring that targets of regulation presumptively have standing but that "much more" is needed to establish standing for "someone else").
53. Legislatures can set their own agendas and can choose to do nothing. In contrast, courts' agendas are set by parties, and decisions generally must be rendered. 58 Standing doctrine grants special access to special interests and access "means increasing the power of those given access." Judges must instead take those cases that come before them. Litigants control which cases reach the courts, a control that can be used to manipulate the path of the law. Should a defendant fear a court's decision, that defendant can evade such a decision by settling the case, often for a sum of money. The special interests, of course, possess both the resources and the incentive to settle cases selectively in this fashion.
The 62. The settlement funds in Taxman actually came from large corporations, raising the suggestion that the settlement preserving affirmative action may have been intended to preserve a competitive edge for large companies over small competitors, who have higher relative costs of compliance with affirmative action commands. See James K. Glassman, Buying Off Justice, WASH. POST, Nov. 25, 1997, at A19 (noting that big companies can better absorb the costs of affirmative action than smaller firms). through settlement. 63 A favorable ruling may be created simply by screening out the unfavorable fact patterns. Acting as a plaintiff, a party may shop for the most favorable forum and favorable judge or panel of judges before proceeding with its claim. As a defendant, a party may settle all challenges save for the case that presents the most favorable fact pattern and weakest adversaries. Driving the relatively promising case to litigation may functionally enable the defendant to select a forum to create a favorable precedent. Or a party may simply keep relitigating the matter until clear favorable precedents were obtained. 64 Parties have also used vacatur or "depublishing" of opinions to protect themselves from those precedents that proved unexpectedly adverse. 65 Selective litigation has been invoked as a basis for the law's efficiency, as the party with the greatest stake in the matter will be best able to settle selectively and purchase precedent. This theory rests on a highly unrealistic assumption of equal stakes and resources, however. To effectively purchase precedent, a party must have the resources to selectively settle and the ability to capture the benefits of a favorable precedent. These features are characteristic of narrow special interests, rather than the general interest. 66 A recent doctoral dissertation analytically and empirically reveals how telecommunications companies use administrative law litigation for "protecting profitable markets, raising rivals' costs, and affecting market entry patterns." 67 It demonstrates how litigation information and expertise, acquired at some cost, is invaluable in selecting and prosecuting successful cases. The empirical analysis of challenges to the Federal Communications Commission demonstrates a pronounced effect of both resources and litigation experience on success in court. Purchasing judicial precedent analogizes to the theory of purchasing legislation. While litigants may be unable to purchase the judge's favors directly, they can achieve the same end indirectly, by 63 . See Elhauge, supra note 15, at 78 (observing that parties will "settle strategically in cases where the type of judge or set of facts seems likely to lead to unfavorable precedent"). Elhauge notes that this process favors special interests because large, diffuse groups that share a common interest may be unable to "collect the funds necessary to pay off litigants bringing worrisome cases." Id at 79. Large diffuse groups may be at an even greater disadvantage in monitoring outstanding litigation that threatens the group interest. dictating the cases that go to a judicial decision. Precedent purchasing may be considered more adverse to the public interest than legislation purchasing. There is no countervailing power of public opinion or public vote in the courts. There may be no countervailing power of ideology -factions must take Congress and the President as they find them but may strategically choose to litigate in front of a favorably ideological panel of the appellate courts, at least for those cases that do not reach the Supreme Court. The media monitors litigation less thoroughly than it does the legislature and presidency, thus protecting deals from public whistleblowing. Buying off a plaintiff is generally cheaper than buying off the essential members of a legislature. Perhaps most critically, a settlement agreement buying off a plaintiff can be essentially unambiguous and legally enforceable, while a clear contract with a legislator would be an illegal and unenforceable bribe. 69
II. Comparative Institutional Analysis
In the above section, I have sought to provide persuasive theoretical reasons why the judiciary is susceptible to the influence of narrow special interests. Any policy prescriptions, however, should be based upon a comparative institutional analysis of legislatures and the judiciary, and should consider empirical evidence. 70 Conducting a rigorous empirical comparative institutional analysis is problematic, however, due to the imprecision of the analogies between the participants in the legislative and judicial institutions. Bearing this difficulty in mind, I discuss in this section some additional comparative theoretical considerations as well as some anecdotal evidence indicating that the judiciary is inferior to the democratic branches from a public choice perspective.
A. Limits of the Public Choice Model and Comparative Institutions
In the extreme version of public choice modeling, all government action is inefficient and unwise. Under this vision, judicial review could hardly make the problem worse. Yet this vision is too narrowpublic choice can be an effective explanation of legislative and administrative action but is surely not a complete explanation of such action. Ample evidence demonstrates that narrow self-interest does to take action against such interests.8 4 By making such threats, the legislature can raise considerable resources from interest groups in exchange for not taking action. Congresspersons can obtain their rents simply by doing nothing on some subset of potential legislation. Given the monopoly position of the legislature, its members should be able to raise substantial revenues from the interest groups and still be able to both take action on behalf of constituents and their visions of the general public interest.
Nor is executive action so frequently the product of interest group pressures. The once popular theory of agency capture is no longer persuasive. 8 5 Agencies commonly frustrate special interest factions, as demonstrated by the direct costs of regulation and the many court challenges such factions file against agency action. Increased presidential oversight also reduces the powers of interest groups in the executive branch. 86 Presidential oversight may be able to counter legislative special interest favors far more effectively than can the courts. If one supposes that the original legislative enactment was a special interest bargain, "federal judges are far more likely to enforce original legislative deals than agencies controlled by the President are." 7 Judicial review would, therefore, protect narrow special interests from public-regarding executive action.
The evidence is mounting that government, despite its imperfections and bows to special interests, works reasonable well in the public interest. Hovenkamp notes that " [t] here is no obvious reason for thinking that political markets work more poorly than economic markets; in fact, there are many reasons for thinking that they should work better." 88 Wittman contends that democratic "markets" work about as well as economic free markets. 89 The presence of imperfections is undeniable but should not cause us to ignore the successful functioning of democratic government.
Some more conservative public choice advocates might suggest that all government action is illegitimate rent-seeking. If so, government action would be per se bad, and activist judicial review that restricted government action would be presumptively good. But it is clear that not all government action is so illegitimate, and the theory of public choice indicates that special interests devote considerable resources to fighting beneficial government action. Indeed, there is reason to believe that special interests are at their most influential when it comes to blocking beneficial government action (rather than creating undesirable government action). 90 If this is so, much government action is desirable, and public choice theory implies that we have too little of it. Under these circumstances, activist judicial review that restricts government action is counterproductive.
Judicial review functionally gives the factions another bite at the apple, a backstop enabling them to frustrate the public good, even after their efforts have failed at the legislative and executive levels. 2218 (1996) (noting that the result of special interest collective action is often "not that bad regulation becomes law, but rather that good regulation fails to become law"); JERRY L. MASHAW, GREED, CHAOS, AND GOVERNANCE 32 (1997) ( explaining that "because in our checked and balanced government an interest group needs to control only one institution (the House, the Senate or the presidency) to block legislation or to derail implementation in the bureaucracy or the courts, it seems quite reasonable to predict that even more public interest legislation may be blocked than private interest legislation is passed"). Credit Union Act may have involved a special interest deal to protect banks from credit union competition, but the language was sufficiently ambiguous that the executive National Credit Union Administration could interpret the law in order to enable relatively broad credit union competition. A conventional bank that sought to limit competition from credit unions challenged this interpretation. The Supreme Court ruled for the banks, precluding small unrelated employee groups from forming credit unions. In the process, the Court handed a major competitive advantage to large employers, disadvantaging smaller companies. 93 This is a classic special interest victory made possible by judicial review.
94
The judiciary, susceptible to narrow collective interests for the reasons set forth above, lacks some of the key countervailing factors that exist in legislative and executive decisions, most critically the electoral accountability. 95 Other features of the judicial process also favor special interest influence. Schlozman and Tierney found that interest groups were most effective when attempting to block rather than create action, when the issues had relatively low visibility, and when the group is able to select a favorable forum. 96 These three features characterize most judicial action. 97 Jerry Mashaw provides yet another reason why the judicial process is particularly susceptible to special interest litigation. Typical factions have some concern about their own public imagethey may depend on the public as consumers or for contributions. Special interest appeals to the legislature or agencies may "appear to with the capacity to use the courts to achieve judicially what they could not obtain politically").
See 522 U.S. 479 (1998).
93. See Brief of Amicus Curiae of Ad Hoc Small Employers Group et aL (May 12, 1997) (explaining how decision hurts small employers' ability to form credit unions which in turn hurts their ability to compete for employees).
94. I suppose that some might argue that it is the credit unions that are the special interest group, rather than the banks. In this case, however, the public interest appears to lie on the side of the credit unions. See Brief of Amicus Curiae of Consumer Federation of America and U.S. Public Interest Research Group (May 12, 1997) (describing how decision undermines price competition for bank customers). be (or be portrayed by their opponents or the press to be) seeking quasicorrupt political favors. ' 98 Fear of this appearance may deter some appeals to the elected branches, thereby limiting special interest influence. Pursuing a court action, by contrast, is portrayed as a vindication of some abstract legal right, often a procedural one. This is a safer posture for the factions, as the public may not begrudge even a special interest's efforts to vindicate its "legal rights." Tobacco companies could not publicly favor underage smoking, but they could file suit against a particular government policy aimed at reducing underage smoking. Judicial review thus offers an alternative avenue for special interests when direct political action is not politically feasible.
B. Comparative Advantages of the Elected Branches
I am unsure how to design a rigorous empirical study to test the relative influence of factions on the various branches of government. Considerable experiential evidence, though, suggests that judicial review may aggravate the public choice problem. In this section, I briefly review such experience in brief case studies of environmental law, deregulation, and legislative procedural reform. I also consider additional experiential tests of the comparative institutional characteristics of the judiciary and the elected branches of government.
(1) Environmental Law Environmental issues are among the most litigated in administrative law. The very existence of environmental law, which has public benefits and concentrated costs on discrete groups, is evidence of the limitations of public choice theory. 99 Paul Rubin suggests that traditional common law contained an inefficient bias for special interests, and that environmental legislation has in part overcome this bias and improved public welfare. 1°° Scrutiny of the attempted implementation of environmental laws suggests that special interests have found the judiciary far more amenable to their pleas than the legislative or executive branches.
Some suggest that environmental regulation reflects rent-seeking by some special interests at the expense of other businesses and the Special interest litigation in environmental law is primarily directed at blocking public-regarding legislation or administrative action. But interests have been able to use the courts affirmatively to create rents. For example, a court compelled the infamous prevention of significant deterioration (PSD) rule under the Clean Air Act. 03 The consequent rule had the effect of protecting industrialized eastern states and industries from competition that might arise in less-polluted regions of the country.1 4
Non-environmental interests have found other ways to use the courts and environmental law to advance their interests. Unions, for example, intervene in environmental permitting decisions in order to smooth the way for unionized projects and deny permits to nonunionized companies. 05 The National Environmental Policy Act is notorious for special interest abuse.
The Act's extensive procedural commands can be used by anyone interested in frustrating or delaying a major government action. 0 6 Ranches and irrigation districts have used Endangered Species Act litigation to limit efforts to protect endangered species. 1°7 CERCLA is commonly employed in disputes among private companies.
1 0 8
While the above examples involve factional action by businesses or unions, even litigation by environmental groups may often be considered to be on behalf of a special interest rather than the general public. Litigation may be used as an aid to fundraising efforts. 1°9 Litigation may directly raise funds through attorneys fee awards." 0 Some groups have brought citizen suits for law violations and then settled the actions in exchange for a payment to such a group."' Within the field of environmental law, judicial action appears only to exacerbate any political tendencies to favor special interests.
(2) Deregulation
Deregulation typically takes the form of eliminating regulatory controls on free enterprise, such as price controls, quality requirements, or entry barriers. Under the traditional conservative public choice position, deregulation is presumed a beneficial thing, as the eliminated regulation reflects rent-seeking special interest deals." 2 Under a more progressive public choice position, deregulation may conceivably be positive or negative in effect." positive. 114 Under no conception of public choice theory, though, is deregulation presumptively dubious. 15 Yet this position is precisely that taken by the courts applying administrative law, thereby enabling special interests to protect special deals from subsequent judicial rethinking and executive branch reversal in the general public interest.
Deregulation almost by definition requires a reversal of prior agency policy. Any change in agency policy tends to be given close scrutiny by the courts. 116 The Supreme Court has held that an agency "rescinding a rule" has analytical obligations that go "beyond" those initially required in promulgating the rule. 117 Thus, deregulatory efforts may merit a particularly hard look on judicial review, easing the path of special interests who seek to protect their rent-seeking statutory bargains.
The heightened judicial review of deregulation has been used in a series of cases to frustrate deregulatory efforts."1 8 A study of the Federal Energy Regulatory Commission's efforts to deregulate demonstrate how the Commission was frustrated by the courts' particularly strict review. 119 Many of the Reagan Administration deregulatory efforts were frustrated by judicial review. 120 Courts have proved almost uniformly suspicious of deregulation, which has limited its effects. 121 The existence of economic deregulation and elimination of federal agencies is testimony to the ability of the elected branches to act in the public interest. 22 Economic regulation is often cited as evidence of the influence of special interests over government policy. The elimination of such regulation is, correspondingly, evidence of the ability of the elected branches to overcome such special interest pressures. Courts, however, have provided the special interests with a sometimes effective constraint on public-minded deregulatory action.
(3) Legislative Procedural Reform
Legislatures have intermittently taken steps to limit special interest influence in the legislative process, through actions such as campaign financing reforms. While the adequacy of these steps might surely be questioned, they represent at least small steps toward reform, presumably at the behest of frustrated voters. Campaign contributions have been regulated, the outside income of legislators has been limited, many gifts have been banned, and terms have even been limited. The presence of these restrictions is testimony to the at least occasional ability of ideology and public opinion to overcome interest group pressures.
Yet courts have consistently struck down efforts to reform legislative procedure and reduce the influence of special interests. In Buckley, the Supreme Court famously struck down federal statutory limitations on expenditures of political action committees. 123 The Court likewise struck down a Massachusetts law that would prohibit corporate expenditures aimed at influencing plebiscites. 2 4 The Court also eliminated the ability to term limit federal representatives, entrenching existing legislators and enhancing their ability to demand tribute.'2 In general, "on those rare occasions when legislatures have attempted to curb special interests, the Supreme Court has... invalidated on first amendment grounds limitations on PAC campaign expenditures."' 26 The Court has likewise commonly struck down Federal Election Commission efforts to enforce those laws that survived facial attack in the courts. 27 Most recently the Court has cut back significantly on the impact that anti-bribery laws will have on special interests providing gratuities to federal officers.128
Legislatures have not exactly been eager to reform the political process, just as public choice theory suggests. Many campaign reform bills have been obstructed in Congress. However, public political pressure at least occasionally forces the enactment of campaign reform legislation. The courts have not proved effective in forcing legislative procedural reform, but they have proved powerful in restricting those reforms that survive the political process. Judicial review is thus a one way ratchet that serves only to frustrate reform and shelter interest group influence with the political branches.
If the above case studies are insufficiently persuasive, rigorous statistical analysis demonstrates the disadvantages of judicial review and show the effect of special interests on the courts. One study found that the Supreme Court was more likely to grant certiorari when review was sought by interest groups participating as amicus curiae. 1 29 Indeed, "commercial interests ... dominated pressure group activity in the Court," participating more than all other nongovernmental interests combined. 130 A study of challenges to EPA hazardous waste rules issued from [1988] [1989] [1990] found that 91% of the groups participating in litigation were corporations or trade associations.' 3 ' The influence of factions in court is confirmed by a recent study of Court of Federal Claims decisions on international trade policy. 132 The author hypothesized that "a concentrated industry is expected to possess the ability to exert meaningful influence on court decisions through superior case selection, preparation, and legal advocacy. ' "133 After reviewing over one hundred decisions and running statistical analysis, the hypothesis was confirmed: "companies that represent a highly concentrated industry are far better able to convince Federal Circuit judges to rule in favor of protection than are those from industries that are less concentrated and therefore politically weak."134 A particularly relevant empirical study examined the actions of governors and compared those potentially up for reelection with those precluded from reelection by term limits. 135 It specifically considered the exercise of the governor's veto power over special interest legislation, analogized to the role of review by an independent judiciary. 136 The fundamental conclusion of the study was that "where the governor is less independent in the sense of having to stand for reelection (unlimited succession rights), the less likely he is to use the veto to uphold special-interest contracts."' 137 In short, political accountability counteracts special interest bargains, while political independence furthers them.
If the above evidence is unpersuasive, the sockdolager should be an examination of the behavior of interest groups bargaining for judicial review provisions before the Congress. If the conventional theory were correct, one would expect such groups to disfavor judicial review, which could undo their interest group bargain with the legislature and their lobbying before the agencies. Yet experience is precisely the opposite; interest groups have consistently favored "an active, easily triggered role for the courts in reviewing agency decisions.' 1 38 The Administrative Procedure Act itself is the product of industry groups trying to resist bearing the costs of regulation. 139 Charles Shipan's thorough review of communications legislation demonstrates how affected parties fought over judicial review provisions in order to enhance their substantive positions. 14 Trade associations recently have urged the adoption of strong judicial review provisions in regulatory reform legislation. 141 While the drafting of these judicial review provisions is an illustration of special interest influence on legislatures, it reflects a belief that judicial review can expand factional interest beyond even that level achievable through legislative action alone.
Conclusion
Public choice theory logically calls for less, not more judicial involvement in law-making. Some claim, perhaps accurately, that there is far more gross special interest influence on legislatures and the executive than in courts. But this is the issue to examine when evaluating the judicial role. To assess the net benefits requires consideration of the circumstances when the judiciary combats improper special interest influence, as weighed against the circumstances when the judiciary furthers such influence.
This article has catalogued reasons and evidence why the judiciary will often create rulings favoring special interests and obstruct the legitimate public-regarding actions taken by the other branches. Courts introduce considerable special interest benefit into the legal system. To justify judicial involvement would require at least comparable evidence of the courts' willingness and ability to combat laws and executive action taken at the behest of special interests.
The analysis of this and other articles gives reasons to doubt the special interest fighting capabilities of the courts. An excellent illustration of this inability can be found in City of Columbia v. Omni Outdoor Advertising, Inc. 42 Confronting a new entrant in the outdoor advertising market, a local monopolist conspired with city government to enact a zoning ordinance restricting new billboard construction. One can scarcely imagine a better example of special interest influence and improper government action from the public choice perspective. The new entrant brought an antitrust action and won a jury verdict against the city's actions. After the district court overruled the jury, the Fourth Circuit reversed the district court, applying a conspiracy exception to the state action antitrust law defense. The Supreme Court reversed the appellate court, essentially ruling that the Fourth Circuit had been too activist in applying such an exception and protecting the special interest deal of the local monopolist. Institutionally, the judiciary is not generally capable of correcting special interest group influence on government.
My indictment of the courts has relatively little to do with the incentives or shortcomings of judges, rather it has everything to do with the structure of the litigation process. Public choice analysis has
